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HEARING OFFICER ORDER

OnAugust26, 2003,petitionerCitizensAgainstLandfill Expansion(CALE) filed a
motion to compelcertaindiscoveryfrom respondentAmericanDisposalServicesofIllinois, Inc.
(AmericanDisposal),andamotionto compelcertaindiscoveryfrom t respondentLivingston
CountyBoard(CountyBoard). Also onAugust26, 2003,respondentsAmericanDisposaland
theCountyBoardfiled theirrespectivemotionsto compelcertaindiscoveryagainstCALE. On
August27, 2003,CALE filed its responseto AmericanDisposal’smotionto compel. CALE did
not file aresponseto theCountyBoard’smotionto compel. Also onAugust27, 2003,the
respondentsfiled theirrespectiveresponsesto CALE motionsto compel.

Dueto theshortnessoftime beforehearingandthenumberofdiscoverychallenges,this
orderdisposesofthecontestedissuesin summaryfashion. The orderfirst setsout somegeneral
principlesandBoardprecedentguidingtherulings. Thenfollows ruling on thevariousissues
raised.

GeneralPrinciples and Precedentin Siting Appeals

Whenapartychallengesstatutorycriteria, Section40.1(b)oftheIllinois Environmental
ProtectionAct (Act), requiresthat thereviewbeforetheIllinois Pollution ControlBoard(Board)
shallbebased“exclusivelyon therecordbeforethecountyboardorthegoverningbodyofthe
municipality.” If, however,apartyallegesthattheproceedingsbeforethecountyboardorthe
governingbodyofthemunicipalitywerefundamentallyunfairor involvesjurisdictionaldefects,
theBoardmayconsiderotherevidence,suchaspre-fihingcontacts,wherepre-filing contactsmay
beprobativeofprejudgmentof adjudicativefacts,which is anelementto beconsideredin
assessingfundamentalfairness. See CountyofKankakeev. City ofKankakee,Town and
CountryUtilities, Inc., andKankakeeRegionalLandfill, L.L.C., PCB03-31,PCB03-33,PCB
03-35(consi.) (Jan.9, 2003).
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TheBoardwill not reviewacounty’sSolidWasteManagementPlanasthatinvolvesa
legislativeprocesswhich is beyondthepurviewoftheBoard. See ResidentsAgainstaPolluted
EnvironmentandTheEdmundB. ThorntonFoundationv. CountyofLaSalleandLandComp
Corporation,PCB96-243(Sept.19, 1996). Nor is it proper,absenta strongshowingofbadfaith
or improperbehavior,to invadethedecisionmakersinternalthoughtprocess.Dimaggiov. Solid
WasteAgencyofNorthernIllinois PCB89-138(Jan.11, 1990). Further,decisionmakerswill
notbeheld to biasedsimplybecauseofafinancialbenefitwhich thecountymightderivefrom
siteapproval.DimaggioPCB89-138. Finally, Section101.616of theBoard’sproceduralrules
allows discoveryofall relevantinformationandinformationcalculatedto leadto relevant
information.

CountyBoard’sObjectionsTo CALE’s Interrogatories

TheCountyBoard’sobjectionsto CALE interrogatoriesnos.1,2,3and 4 aresustained
sincetherehasbeenno allegationofbadfaithor improperbehavior.

TheCountyBoard’sobjectionto CALE’s interrogatoryno. 5 is overruledandtheCounty
Boardis directedto answer.TheCountyBoard’sobjectionto CALE’s interrogatoryno. 6 is
overruled. However,thehearingofficer agreeswith the CountyBoardthat this interrogatoryis
overlybroadandmustbenarrowed.To thatend,theCountyBoardis directedto answerto the
extentthat anynon-privilegedcommunicationsregardingannexationduring therespectiveboard
membersincumbencymustbedisclosed.

TheCountyBoard’sobjectionto interrogatoryno. 8 is sustainedwhereinformation
soughtrelatingto criterialies outsidetherecord. TheCountyBoard’sobjectionsto CALE
interrogatoriesnos.9,13 and14 aresustained.Hypotheticalquestionsregardingthemental
processesofthedecisionmakerareimproper.

TheCountyBoard’sobjectionsto CALE’s interrogatoriesno. 10 and29 areoverruled.
However,thehearingofficer agreeswith theCountyBoardthatthe interrogatoriesareoverly
broadandmustbenarrowed. To that end,only boardmemberswho votedin favorofthe
applicationarerequiredto answer.Furthermore,andto extentthat theCountyBoardhasnot
alreadydoneso, theCountyBoardis directedto includein theiranswer“consultants”thathave
hadcontactswith AmericanDisposalbetweenthependencyofthepreviousapplicationandthe
application. The CountyBoard’sobjectionsto CALE’s interrogatoriesnos.11,12 and18 are
overruled.TheCountyis directedto answerto thebestof its knowledge.

TheCountyBoard’sobjectionto CALE’s interrogatoryno. 15 is sustained.The
informationsoughtis notrelevantnoris it calculatedto leadto relevantinformation. The
CountyBoard’sobjectionto CALE’s interrogatoryno. 17 is sustained.It appearsthe
interrogatoryseeksinformationregardingcriteriathat liesoutsidetherecordandthereforeis
improper. TheCountyBoard’sobjectionto CALE’s interrogatoryno. 23 is sustained.The
CountyBoard’sansweris sufficient in light of thequestionasked. TheCountyBoard’sobjection
to CALE’s interrogatoryno. 25 is sustained.TheCountyBoard’sansweris sufficient. The
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CountyBoard’sobjectionsto CALE’s interrogatoriesnos.26 and27 aresustained.The
interrogatorieseitherposehypotheticalquestionsor cannotbe answeredby theCountyBoard.

TheCountyBoard’sobjectionto CALE’s interrogatoryno. 28 is overruled.TheCounty
Boardis directedto answerto thebestof its knowledge.

TheCountyBoard’sobjectionto CALE’s interrogatoryno. 30 is sustained.Thehearing
officer finds that theanswersin CALE’s requestto admitaresufficient. The CountyBoard’s
objectionto CALE’s interrogatoryno. 31 is sustainedin thatit doesnot seekadditional
responses.To theextentthattheCountyis directedto answerinterrogatoriesnos. 10,11,12,18
and29, suchinquiryandanswersarelimited to thosestill-living boardmemberswho votedin
favorofthesitingapplication.

County Board’s Objections To CALE’s RequestTo ProduceDocuments

TheCountyBoard’sobjectionto CALE’s requestto produceno. 7 is overruled.
However,thehearingofficer finds therequestoverlybroadandmustbenarrowed. Inquiriesare
limited to only thosestill-living boardmemberswho votedin favorofthesiting application.

TheCountyBoard’sobjectionto CALE’s requestto produceno. 13 is sustained.
Informationregardingthementalprocessesofthedecisionmakeris improper. In CALE’s
motionto compelit objectsto the CountyBoard’sresponsesin CALE’s requestto producenos.
1,3,5,6,10,11,12and 15 wheretheCountyBoardmerelyreferredpetitionerto therecordon
appeal. TheCountyBoarddid notrespond.To theextentthat therequestsarenot in therecord
on appeal,theCountyBoardis directedto producedocumentsrequestedin nos.1,3,6,10,11,and
12. CALE’s requestto produceno. 5 regardsinformationon criteriaandis improper. The
County’sobjectionis sustained.

American DisposalObjections to CALE’s Interrogatories

AmericanDisposal’sobjectionsto CALE’s interrogatoriesnos.6,13,14and19 are
sustained.Theinterrogatoriesareimproper,astheyappearto seekinformationregardinga
criteriathatliesoutsidethe Countyrecord. AmericanDisposal’sobjectionto CALE’s
interrogatoryno. 4 is sustained.Petitionerseeksinformationonwhetheror not “BP” was
personallyservedwith noticeof theapplication. Petitionerdoesnot allegethat Section39.2(b)
oftheAct wasnot properlyfollowed with regardsto notice.

AmericanDisposal’sobjectionsto CALE’s interrogatoriesnos.7,10,11and 12 are
overruled.Any suchcommunicationsmaybe relevantto petitioner’sfundamentalfairness
allegation.AmericanDisposalis directedto answer.AmericanDisposal’sobjectionto CALE’s
interrogatoriesnos.8 and 18 areoverruledto theextentthat AmericanDisposalhasansweredthe
interrogatoriesin its August28, 2003,filing.
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Finally, AmericanDisposal’sobjectionto CALE’s requestto producethecontract
betweenJeanneRappandAmericanDisposalis sustained.Therequestis improper,asit appears
to seekinformationregardingacriteriathat lies outsidethe-Countyrecord.

AmericanDisposal’smotionto compelCALE to answerinterrogatoryno. 20 is sustained.
CALE is directedto answer.

NextStatus Conference

Thepartiesareremindedthat atelephonicpre-hearingconferencewith thehearingofficer
is setfor August28,2003, at 3:30p.m. Thetelephonicpre-hearingconferencemustbe initiated
by thecomplainant,but eachparty is nonethelessresponsiblefor its own appearance.At the
conferencethepartiesmustbepreparedto discussthestatusoftheabove-captionedmatterand
theirreadinessfor hearing.

IT IS SOORDERED.

BradleyP.Halloran
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite 11-500
100 W. RandolphStreet
Chicago,Illinois 60601
312.814.8917
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CERTIFICATE OF SERVICE

It is herebycertifiedthattruecopiesoftheforegoingorderwas faxedandmailed,
first class,to eachofthe following onAugust28, 2003:

LarryM. Clark,Attorney atLaw C. ThomasBlakeman
700 NorthLakeStreet Strong,Blakeman& Schrock
Suite200 307WestWashingtonStreet
Mundelein,IL 60060 Pontiac,IL 61764

GeorgeMueller,Attorneyat Law CarolynK. Gerwin
501 StateStreet 705 SouthLocustStreet
Ottawa,IL 61350-3578 Pontiac,IL 61764

DouglasB. Lee ClaireA. Manning,Attorney
Ehmiaim, Gehlbach,Badger& Lee Posegate& Denes,P.C.
CommerceTowers 111 N. Sixth Street
Suite 100 Springfield, IL 62705
Dixon, IL 61021

It is herebycertifiedthata truecopyoftheforegoingorderwashanddeliveredto
thefollowing on August28, 2003:

DorothyM. Gunn
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 W. RandolphSt., Ste. 11-500
Chicago,Illinois 60601

BradleyP.Halloran
HearingOfficer
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite11-500
Chicago,Illinois 60601
312.814.3473


